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EXCEPTIONS TO THE HEARING OFFICER’S PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW AND DECISION AND ORDER, FILED JULY 26, 2017

Pursuant to Hawai‘i Administrative Rules (“HAR™) § 13-1-42 and Minute Order No. 103

[Doc. 784], Applicant University of Hawai‘i at Hilo (“University”) submits the following

exceptions (“Exceptions™) to the Hearing Officer’s Proposed Findings of Fact, Conclusions of

Law and Decision and Order dated July 26, 2017 (“Proposed Order”). The University supports

the Proposed Order and requests that the Board of Land and Natural Resources (“Board”) adopt

the Proposed Order, subject to the Exceptions set forth herein, which are intended to supplement

and clarify the Hearing Officer’s determinations and to correct a few typographical and
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grammatical errors. These Exceptions are not intended to substantially or substantively modify
or reverse any of the Hearing Officer’s determinations, only to clarify and more fully and
accurately reflect certain findings and conclusions from the proceedings.

References to specific findings of fact (“FOF”) or conclusions of law (“COL”) are
denoted by the applicable FOF or COL number (e.g., FOF 1, COL 4). The FOF or COL that are
the subject of the proposed Exceptions are quoted in full or in pertinent part, followed by a
narrative explaining the University’s reasons for the Exception. References to exhibits refer to
the exhibits admitted as part of the record, as set forth in Amended Minute Order No. 44 [Doc.
649]. See FOF 120-21. Proposed revisions to language are indicated in Ramsayer format.

L EXCEPTIONS TO THE PROPOSED ORDER

The University proposes the following Exceptions to the Proposed Order:

A, Typographical and Grammatical Corrections

FOF 128(f). The James Clark Maxwell Telescope (“JCMT”), which
became operational in 1986.

This proposed FOF is correct, except that “Clark™ should be corrected to “Clerk”. See

Ex, A-1 atv.

FOF 362 and FOF 364 mistakenly refer to “Ex. 8.11a”, These references should be
changed to “Ex. B.11a” so that the record is accurately reflected.

COL 306. Even assuming arguendo that the public trust doctrine applies
to the use of the summit area of Mauna Kea for the TMT Project is
consistent with the public trust doctrine.

This COL is substantively correct, but should be revised for grammatical clarity to:

Even assuming arguendo that the public trust doctrine applies to the use of
the summit area of Mauna Kea, fer-the TMT Project is consistent with the
public trust doctrine.
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B. Update Regarding UKIRT Operations
FOF 170. The University is responsible for funding and executing

decommissioning of its own facilities. The University owns four
telescopes on Mauna Kea: UKIRT, JCMT, Hoku Ke‘a, and the University
2.2-meter Telescope. The University operates the University 2.2-meter
Telescope and Hoku Ke‘a; UKIRT and JCMT are operated by other
organizations, Tr, 11/15/16 at 112:11-114:16.

This proposed FOF is correct based on the record at the close of the contested case
hearing. However, the University notes for the Board’s information that, as of June 1, 2017, the
University began operating UKIRT. If needed, FOF 170 can be revised as follows: “The
University owns four telescopes on Mauna Kea: UKIRT, JCMT, Hoku Ke‘a, and the University
2.2-meter Telescope. The University operates the University 2.2-meter Telescope, and Hoku

Ke‘a, and UKIRT; BKIRFand JCMT aze is operated by another organization.

C. Supplementation of Proposed COLs

COL 183. In the context of existing summit area cumulative impacts——
and under the assumption that such cumulative impacts will continue—the
TMT Project does not create or cause substantial adverse impacts to
existing natural resources in the applicable area. The existing uses and
resources are already committed to astronomical uses and objectives, and
otherwise based upon commitments of the CDUA and University
proposals, several facilities will be removed thereby significantly reducing
substantial existing adverse impacts on the more sensitive and visible
summit ridge areas within the Astronomy Precinct.

This proposed COL is substantively correct. However, the University proposes
supplementing this COL as follows to more accurately reflect the record and the Univérsity’s
commitments to decommissioning as set forth in Ex. A-39 (Nov. 17, 2015 Letter from D.

Lassner to BLNR) and Ex. A-13 (Decommissioning Plan):

COL 183. In the context of existing summit area cumulative impacts—
and under the assumption that such cumulative impacts will continue—the
TMT Project does not create or cause substantial adverse impacts to
existing natural resources in the applicable area. The existing uses and
resources are already committed to astronomical uses and objectives;. and
otherwise-bBased upon commitments of the CDUA, if the TMT Project is
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approved and built, and upon the University's commitments in its

. Decommissioning_Plan, prepesals, several facilities will be removed
thereby significantly reducing substantial existing adverse impacts on the
more sensitive and visible summit ridge areas within the Astronomy
Precinct.

In essence, the removal of three telescopes through the University's decommissioning
commitments will mitigate and reduce adverse impacts if the TMT Project is approved and built,
within the Astronomy Precinct and overall summit area. See Ex. A-39; Ex. A-3 at 3-224; Ex. A-
1, Ex. B (TMT Management Plan} at 4-41; FOF 171-73, 345, 940-41.

D. Corrections to Proposed Conditions

The University submits that the proposed conditions set forth on pages 260 through 263
of the Proposed Order should be revised as follows to clarify which entities are responsible for
implementing each action:

Preamble to additional conditions [page 261]. The following additional
conditions shall be implemented by UHH, OMKM and T1O:

For clarity, the preamble to additional conditions should be changed to: “The following
additional conditions shall be implemented by UHH, OMKM or TIO, as applicable:”

Condition No, 12 [page 261]. The University will ensure that the survey
of power line corridor easement complies with DLNR standards and is in
accordance with the conditions contained in the grant of easement
(including the Mauna Kea Ice Age Natural Area Reserve) that was
approved by the BLNR in August 1985. The University will provide
copies of the survey to DOFAW;

For clarity, “The University” should be changed to “UH Hilo™.
Condition No. 19 [page 262]. UH Hilo will notify OCCL of the date of

the twice-annual inspections of the project site and allow Department staff
to attend if available;

“/OMKM?™ should be added after “UH Hilo” to read “UH Hilo/OMKM” as OMKM will
be primarily responsible for this action.

Condition No. 20 [page 262]. UH Hilo will provide OCCL and BLNR a
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copy of their annual report to OMKM,;

For claritj}, Condition No. 20 should be revised to read: “UH Hilo/OMKM will provide

OCCL and BLNR a copy of #heix TIO’s annual report to OMKM, as required by Section 5.3 of

the TMT Management Plan;”.

E. Proposed Additional Conditions

The following are proposed additional conditions of the Conservation District Use Permit
(“CDUP”) to further explain and clarify the University’s decommissioning commitments:

Proposed New Conditions Nos. 10 through 13.! The University shall meet its
decommissioning commitments, as sét forth in the letter from University President David
Lassner to BLNR Chair Suzanne Case dated November 7, 2015, and in the Decommissioning
Plan for the Mauna Kea Observatories, in accordance with the following conditions. Condition
Nos. 10 through 13 shall be applicable only upon approval and development of the TMT Project.

10. The TMT Project site will be the last new area on Mauna Kea where a telescope
project will be contemplated or sought by the University;

11. The University will decommission three telescopes permanently, as soon as
possible and before TMT can go into operation, and no new observatories will be constructed on
those sites;

12. These commitments will be legally binding on the University and may be
regarded as a condition of the University’s current leases, and of any lease renewal or extension
proposed by the University, for Mauna Kea; and

13. Notwithstanding any lease renewal or extension, consistent with the

Decommissioning Plan, at least two additional facilities will be permanently decommissioned by

! Proposed Condition Nos. 10 through 13 are intended to be added after Condition No. 9, which
begins on page 260 and ends on page 261 of the Proposed Order.

3.
4849-5965-0637.12,053538-00021



December 31, 2033, to include the Very Long Baseline Array antenna and at least one additional

observatory.

IL. CONCLUSION

The University respectfully requests that the Hearing Officer’s Proposed Order be
adopted, subject to the Exceptions set forth herein.

DATED: Honolulu, Hawai‘i, August 21, 2017.

W —

/1AN L. SANDISON
JOHN P. MANAUT
LINDSAY N. MCANEELEY

Attorneys for Applicant
UNIVERSITY OF HAWAI‘'T AT HILO

4849-5965-0637.12.053538-00021



BOARD OF LAND AND NATURAL RESOURCES

STATE OF HAWAI‘]

IN THE MATTER OF Case No. BLNR-CC-16-002
Contested Case Hearing Re Conservation CERTIFICATE OF SERVICE
District Use Application (CDUA) HA-3568 for
the Thirty Meter Telescope at the Mauna Kea
Science Reserve, Ka‘ohe Mauka, Hamakua,
Hawai‘i, TMK (3) 4-4-015:009

CERTIFICATE OF SERVICE

The undersigned certifies that the above-referenced document was served upon the

following parties by email unless indicated otherwise:

DLNR Office of Conservation and Coastal
Lands (“OCCL”)
dInr.maunakea(@hawaii.gov

DAVE M. LOUIE, ESQ.

CLIFFORD K. HIGA, ESQ.

NICHOLAS R. MONLUX, ESQ.

Kobayashi Sugita & Goda, LLP
dml@ksglaw.com

ckh@ksglaw.com

nrm(@ksglaw.com

Special Deputy Attorneys General for
ATTORNEY GENERAL DOUGLAS S. CHIN,
THE DEPARTMENT OF THE ATTORNEY
GENERAL, and DEPUTY ATTORNEYS
GENERAL IN THEIR CAPACITY AS
COUNSEL FOR THE BOARD OF LAND AND
NATURAL RESOURCES and HEARING
OFFICER
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MICHAEL CAIN

Office of Conservation and Coastal Lands
1151 Punchbowl Street, Room 131
Honolulu, HI 96813
michael.cain@hawaii.gov

Custodian of the Records

(original + digital copy)

WILLIAM J. WYNHOFF, ESQ.
Deputy Attorney General
bill.j.wynhoffi@hawaii.gov

Counsel for the BOARD OF LAND AND
NATURAL RESOURCES




J. DOUGLAS ING, ESQ.
douging@wik.com

ROSS T. SHINYAMA, ESQ.
rshinyvama(@wik.com

SUMMER H. KAIAWE, ESQ.
skaiawe@wik.com

Watanabe Ing LLP

Counsel for TMT INTERNATIONAL
OBSERVATORY, LLC

JOSEPH KUALII LINDSEY CAMARA
kualiic@hotmail.com

HARRY FERGERSTROM
P.O. Box 951

Kurtistown, HI 96760
hankhawaiian@yahoo.com
(via email & U.S. mail)

WILLIAM FREITAS
pohaku7@yvahoo.com

TIFFNIE KAKALIA
tiffniekakalia(@email.com

BRANNON KAMAHANA KEALOHA
brannonk(@mhawaii.edu

GLEN KILA
rmakakila@email.com

JENNIFER LEINA‘ALA SLEIGHTHOLM
leinaala.mauna@gmail.com
leina.ala.s808@gmail.com

LANNY ALAN SINKIN
lanny.sinkin@gmail.com
Representative for the Temple of Lono

MAUNA KEA ANAINA HOU
¢/o Kealoha Pisciotta
keomaive(@email.com
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LINCOLN S.T. ASHIDA, ESQ.
Isaf@torkildson.com

NEWTON J. CHU, ESQ.
nic@torkildson.com

Torkildson, Katz, Moore, Hetherington &
Harris

Counsel for PERPETUATING UNIQUE
EDUCATIONAL OPPORTUNITIES (PUEO)

DWIGHT J. VICENTE
2608 Ainaola Drive

Hilo, HI 96720-3538
dwightjvicente(@gmail.com
(via email & U.S. mail)

RICHARD L. DELEON
kekauvkike@msn.com

CINDY FREITAS
hanahanaif@hawaii.rr.com

C. M. KAHO‘OKAHI KANUHA
kahookahi kukiaimauna@gmail.com

KALIKOLEHUA KANAELE
akulele(@vahoo.com

MEHANA KIHOI
uvhiwai(@live.com

STEPHANIE-MALIA: TABBADA
PO BOX 194,

NAALEHU, HI 96772
s.tabbada@hawaiiantel.net

(via email & U.S. mail)

DONNA H. KALAMA, ESQ.,
Deputy Attorney General
donna.h.kalama@hawaii.gov
Counsel for the Honorable DAVID Y. IGE, and
BLNR Members SUZANNE CASE and
STANLEY ROEHRIG




E. KALANI FLORES CLARENCE KUKAUAKAHI CHING

ekflores(@hawaiiantel.net kahiwal (@cs.com
DEBORAH J. WARD B. PUALANI CASE
cordylinecolor@gmail.com puacase(@hawaliantel.net
YUKLIN ALULI ESQ. _ PAUL K. NEVES

Law Offices of Yuklin Aluli kealiikeal@vahoo.com

yuklin@kailualaw.com

DEXTER KAIAMA, ESQ.

Law Offices of Dexter K. Kaiama
cdexk(@hotmail.com

Counsel for KAHEA: THE ENVIRONMENTAL

ALLIANCE
IVY MCINTOSH WILMA H. HOLI
3popoki@gmail.com P. O. Box 368
Witness for the Hearing Officer Hanapepe, HI 96716
w_holi@hotmail.com
Witness for the Hearing Officer
(via email & U.S. mail)
PATRICIA P. IKEDA MOSES KEALAMAKIA, JR.
peheakeanila@gmail.com mkealama(@yahoo.com
Witness for the Hearing Officer Witness for the Hearing Officer

CRYSTALF. WEST
crystalink@yahoo.com
Witness for Hearing Officer

DATED: Honolulu, Hawai‘i, August 21, 2017.

ot —

JAN L. SANDISON
JOHN P. MANAUT
LINDSAY N. MCANEELEY

Attorneys for Applicant
UNIVERSITY OF HAWAI‘T AT HILO
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